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So (two-thirds having voted in favor
thereof) the rules were suspended and
the bill, as amended, was passed.

The result of the vote was announced
as above recorded.

A motion to reconsider was laid on
the table.

EXTENDING EFFECTIVE DATE OF
INVESTMENT ADVISORS SUPER-
VISION COORDINATION ACT

Mr. GILLMOR. Mr. Speaker, | ask
unanimous consent to take from the
Speaker’s table the Senate bill (S. 410)
to extend the effective date of the In-
vestment Advisors Supervision Coordi-
nation Act, and ask for its immediate
consideration in the House.

The Clerk read the title of the Senate
bill.

The SPEAKER pro tempore (Mr. Ev-
ERETT). Is there objection to the re-
quest of the gentleman from Ohio?

Mr. MANTON. Mr. Speaker, reserving
the right to object, | am pleased to join
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the gentleman from Ohio [Mr.
GILLMOR] on this unanimous consent
request, and | rise in strong support of
S. 410, a bill that will simply extend
the effective date of the Investment
Advisors’ Supervision Coordination Act
for 90 days.

This act was passed last year as title
111 of the National Securities Markets
Improvement Act. In essence, this title
shifts the registration and regulatory
responsibility for smaller advisors
from the SEC to the State where the
advisors have their principal place of
business. Without S. 410, the Securities
and Exchange Commission will have
inadequate time to comply with this
title which could, in turn, jeopardize
State regulatory and enforcement pro-
grams.

Mr. Speaker, our goal in enacting
this provision was to allow for more ef-
ficient and effective regulation of the
investment advisory industry and the
22,500 investment advisors currently
registered with the SEC. Under the new
set of rules, the SEC is the primary
regulator of advisors with assets under
management of $25 million or more,
while those advisors handling assets
below this amount are required to reg-
ister and be regulated by their State.

The new system, set up by last year’s
bill, requires a great deal of coordina-
tion and interaction between State and
Federal regulators. By providing the
Commission with an additional 90 days
to complete its work under this provi-
sion, we will give investment advisors
much needed time to comply with the
new rules and thereby avoid any dis-
ruption of the State’s regulatory ef-
forts.

I would like to commend the SEC for
all of its hard work in getting their
rulemakings out for public comment
by December of last year. However, un-
derstanding the amount of work still
needed to be done, | urge all of my col-
leagues to support S. 410 so that the
SEC has sufficient time to implement
the important reforms intended by this
title.

I would like to thank the gentleman
from Ohio [Mr. OXLEY] for addressing
the SEC’s concerns in this matter in
such a timely fashion.

Mr. DINGELL. Mr. Speaker, | rise in strong
support of S. 410, a bill that would extend the
April 9 effective date of the Investment Advis-
ers Supervision Coordination Act by 90 days
to July 8, and urge its immediate adoption by
the House.

These investment adviser provisions were
enacted as title 1l of the National Securities
Markets Improvement Act in October of last
year. The process by which a final agreement
was brokered between the House and the
Senate involved a take-it-or-leave-it package
that was delivered by the Senate to the major-
ity on Friday, October 27, and to the minority
conferees on Saturday, October 28, a mere 3
hours before the conference report was due to
be taken up on the House Floor. We were
reading the final language on the House Floor
in the minutes before it was brought up, leav-
ing no time or process for the correction of
technical errors or substantive problems. S.
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410 corrects the problems created by the
other body having allowed just 180 days, or 6
months, for the Securities and Exchange
Commission to adopt all the necessary rules
and rule changes, and for the necessary reg-
istrations and deregistrations to be effected at
both Federal and State levels as required by
the act. This timing makes absolutely no
sense and would result in the statutory re-
forms being frustrated and would provide reg-
ulatory breaches for crooks to operate in.

To remind my colleagues, the number of in-
vestment advisers registered with the SEC
has increased dramatically from 5,680 in 1980
to approximately 22,500 today. By 1995, the
SEC was able to examine smaller advisers on
a routine basis only once every 44 years on
average. Investment advisers, no matter what
their size and complexity, only pay a one-time
fee of $150 to register when they apply for
SEC registration. House efforts over three
Congresses to enact an industry-crafted grad-
uated-user-fee table to give the SEC more re-
sources to supervise investment advisers were
repeatedly frustrated by opposition in the other
body. Alternatively, therefore, title Il of
NSMIA, among other things, reallocates Fed-
eral and State responsibilities for the regula-
tion of approximately 22,500 investment advis-
ers currently registered with the SEC by pro-
viding that the SEC will be the primary regu-
lator of first, investment advisers managing as-
sets of $25 million or more and second, in-
vestment advisers to registered investment
companies, with smaller investment advisers
required to be registered with and regulated
by the State in which the adviser has its prin-
ciple office and place of business. The role of
the States is not entirely preempted for feder-
ally regulated investment advisers. A State
where an adviser has a place of business may
continue to require licensing of the adviser’s
individual representatives. Moreover, NSMIA
also preserves the right of States to bring en-
forcement actions for fraud and deceit against
any adviser, and to require notice filings of all
documents filed with the SEC, as well as a
consent to service of process. Furthermore,
the availability of the Federal preemption is
conditioned on the payment of current fees for
the next 3 years. Title Il also requires the
SEC to establish and maintain a readily ac-
cessible telephone hot-line for investors to ac-
cess information about disciplinary actions and
investor complaints, if any, involving invest-
ment advisers they contemplate doing busi-
ness with.

As Members can clearly see, this new
scheme involves a lot of hard work and co-
ordination between State and Federal regu-
lators. The SEC is to be commended for get-
ting a very complex set of rulemakings out for
public comment in December. The proposals
have received a large number of thoughtful
comment letters and the agency is actively re-
viewing them and working toward final rules
and forms as well as interpretative responses
to a myriad of complex questions. However, it
is nowhere within the realm of possibility for all
this work to be completed by April 9. It is un-
fortunate that the author of the investment ad-
viser provisions did not provide for an ade-
quate and reasonable effective date. S. 410
corrects that deficiency so that the important
reforms of title Il can be achieved.

Mr. MARKEY. Mr. Speaker, | rise in support
of S. 410, the Investment Advisers Coordina-
tion Act.
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This bill would extend the April 9 effective
date of the Investment Advisers Supervision
Coordination Act by 90 days to July 8. This
change is needed to give the SEC time to
adopt appropriate rules, and for the necessary
registrations at both the Federal and State lev-
els to be made, as required under the act. Un-
fortunately, because this title of the National
Securities Markets Improvement Act was
added by the Senate at the last minute, it con-
tains several technical and other drafting er-
rors, some of which require correction. Giving
the SEC additional time to issue its rules be-
fore the title becomes effective will prevent
any regulatory gaps from developing.

While | strongly commend the SEC’s Hercu-
lean efforts to promulgate a complex package
of rules within the tight time limits set by the
Improvement Act, | am compelled to express
serious concerns with certain aspects of the
SEC'’s proposed rules that, if uncorrected, will
have a highly negative impact on investors. |
note and concur with the comment letters sub-
mitted to the SEC by the Secretary of the
Commonwealth of Massachusetts and the Of-
fice of the Attorney General. For the benefit of
Members, | included copies of these letters in
the RECORD at the end of my remarks.

It is important to keep in mind that Congress
struck a careful balance in the Improvement
Act’'s investment adviser provisions between
the roles of the SEC and of the States. | am
very concerned that the SEC’s proposed defi-
nitions of investment adviser representative
[IAR] and of place of business seek to limit the
authority of State regulators beyond the intent
of Congress. The definition of IAR is so dif-
ferent from the NASAA Uniform Securities Act
as to virtually guarantee a wide divergence
between State investment adviser registration
requirements and SEC investment adviser
registration requirements for firms having in-
vestment adviser representatives. | therefore
strongly urge the SEC to withdraw the pro-
posed definition and for the SEC and NASAA
to move quickly to develop a national uniform
definition of the term that both levels of gov-
ernment can support.

| am also concerned that the place of busi-
ness definition in the SEC’s proposed rule
could impede the ability of State regulators to
take action against fraudulent or deceptive
practices by investment advisers over the
phone or the Internet. | urge the SEC to as-
sure that State regulators will be fully capable
of protecting investors from false or deceptive
telemarketing or Internet-directed activities by
investment advisers.

| also strongly oppose the SEC's attempts
to broaden the scope of the Improvement
Act's Federal preemption for SEC-registered
investment advisers and supervised persons
beyond that contemplated by the Congress.
Congress refused to place overly broad and
unwise restrictions on the ability of the States
to police the licensing of and prosecute fraud-
ulent advisers and their representatives. It is
incomprehensible that the SEC would willfully
roll back State protections that Congress in-
tended to apply, thereby leaving investors prey
to abusive practices by unscrupulous advisers
and planners seeking to avoid State regulation
and enforcement authority.

Finally, | would note that the Improvement
Act contains a provision mandating establish-
ment of a toll-free 800 number or Internet site
that investors can use to check on the discipli-
nary records—if any—of their investment ad-
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viser and its supervised persons. It is consist-
ent with the intent of the Congress for the
Commission to delegate this responsibility to
the self-regulatory organization which already
administers the broker-dealer hotline—the
NASD. In doing so, the SEC must assure that
the NASD is effectively disseminating all the
information that investors need to make in-
formed choices about the financial profes-
sionals they are considering doing business
with, whether the NASD is carrying through on
the commitments it has made to expand the
types of disclosable information disseminated
to investors, whether the NASD is carrying out
its promise to do more to publicize the exist-
ence of the hotline, and whether the NASD is
moving quickly to provide for Internet access.

Again, while | have some concerns about
some of the pending rulemaking efforts and in-
tend to closely monitor implementation, | rise
in support of this bill.

THE COMMONWEALTH OF MASSACHU-
SETTS, SECRETARY OF THE COM-
MONWEALTH,

Boston, MA, February 7, 1997.
Re rules implementing amendments to the
Investment Advisers Act of 1940; release
No. 1A-1601; file No. S7-31-96.

Mr. JONATHAN G. KATZ,
Secretary, U.S. Securities and Exchange Com-
mission, Washington, DC.

DEAR SECRETARY KATZz: | am writing to for-
mally comment as the Chief Securities Reg-
ulator of the Commonwealth of Massachu-
setts on the above-captioned proposed rules.

I am gravely concerned that several of the
proposed rules will seriously and adversely
affect Massachusetts investors. In many in-
stances these proposed rules are in direct
conflict with the intent of the NSMIA as an-
nunciated by various members of Congress in
the Congressional Record. As an active par-
ticipant in the external discussions relating
to NSMIA, | am very disturbed to see rule-
making that so clearly contradicts the often
stated and well understood purpose of this
statute. In particular, the attempt of the
Commission to define the term ‘“‘investment
adviser representative’” and thus limit the
authority of state regulators is a direct con-
tradiction of the Act in which Congress de-
liberately declined to define the term. Under
the terms of the Act, only the states are spe-
cifically required to license or otherwise
qualify investment adviser representatives.
The authority to license must, by implica-
tion, contain the ability to define. The Com-
mission should not impede the rights of the
states in this regard.

Of even greater concern to Massachusetts
consumers would be the effect of the pro-
posed preemptions of state enforcement au-
thority against dishonest or unethical con-
duct which does not rise to the level of fraud.
This proposed rule is clearly anti-consumer
and would provide safe harbor to those who
deftly mislead. Moreover, it has the poten-
tial to drain the resources of state enforce-
ment authority by possibly causing them to
repeatedly litigate the enforceability of
state regulation on a case by case basis. |
strongly urge this portion of the rule be sig-
nificantly amended or stricken.

Another portion of the proposed rule which
represents an inappropriate preemption of
state authority would be the effect of the
proposed rule to limit state authority over
investment adviser representatives to those
that provide advice to natural persons. Such
a preemption would leave a significant void
in the regulatory plan. Not only small busi-
nesses would be left unprotected, but also
many family trusts, retirement trusts and
charitable institutions. This is a most un-
wise and unnecessary restriction.
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On behalf of Massachusetts investors, |
strongly object to the proposed exemption
for individuals licensed as broker dealer
agents from the definition of investment ad-
viser representatives. This is a wholly inap-
propriate exemption since investment ad-
viser representatives are fiduciaries who are
much more likely to have discretion over cli-
ent funds and, therefore, should be held to a
different and higher standard.

Lastly, I would urge the Commission to
eliminate the term “regularly’ from the def-
inition of “‘place of business’. The use of this
undefined term can only cause confusion in
the interpretation of the rules particularly
in an era of multiple media communications
by investment agents.

All of these are significant issues which 1
urge the Commission to address before pro-
ceeding further with the rules.

Respectfully submitted,
WILLIAM FRANCIS GALVIN,
Secretary of the Commonwealth.
THE COMMONWEALTH OF MASSACHU-
SETTS, OFFICE OF THE ATTORNEY
GENERAL,
Boston, MA, February 10, 1997.
Mr. JONATHAN KATZ,
Secretary, U.S. Securities and Exchange Com-
mission, Washington, DC.

DEAR SECRETARY KATz: Thank you for the
opportunity to comment on the SEC’s pro-
posed Rules Implementing Amendments to
the Investment Advisers Act. The Commis-
sion should be commended for continuing the
efforts begun last Congress, with the Na-
tional Securities Market Improvement Act
of 1996 (‘*“‘NSMIA”’), to eliminate existing du-
plicative and inconsistent federal and state
oversight efforts which sometimes result in
greater delay, expense, and confusion with-
out any apparent tangible benefit to inves-
tors. | have been very supportive of the fed-
eral/state efforts to streamline specific regu-
latory areas, such as mutual fund disclosure
practices.

However, I am writing today to reiterate
the important protections and preventative
measures afforded by state regulatory and
enforcement action. As a state Attorney
General who often prosecutes enforcement
cases involving fraud and deception in the
securities and financial services area, | be-
lieve, as | did when the legislation was under
consideration, that it is critical to preserve
the necessary state enforcement powers in
the area of sales and distribution practices.

On many of the occasions when my office
investigates and prosecutes consumer pro-
tection related issues, elders are all too often
the victims of fraudulent or deceptively sold
investment schemes, financial planning
abuses and other financial exploitation. In
my opinion, protection of these small dollar,
often elderly investors generally is provided
by vigorous state involvement in the securi-
ties area. Yet, some of the language of the
proposed Rules, through which the Commis-
sion attempts to achieve national uniform-
ity, suggest an unknown, if not troublesome,
impact on the states’ ability to investigate,
prosecute and regulate these areas. | espe-
cially feel compelled to bring this to the
Commission’s attention, given that | have
made elder protection a top priority in my
present tenure as President of the National
Association of Attorneys General, and in my
past 14 years as a public prosecutor.

For example, language which purports to
prohibit states from prosecuting or regulat-
ing ‘‘dishonest’ or ‘‘unethical’”’ business
practices could seriously impede the broader
state antideception and fraud enforcement
efforts. The Commission’s attempt to imple-
ment a new, narrow federal standard in this
area is unwise and constitutes a clear threat
to investor protection. In Massachusetts, for
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example, cases involving deception may be
difficult to pursue under the Commission’s
standard. Moreover, cases that typically are
pursued by a rigorous Attorney General or
state securities division, may not trigger the
Commission’s or the U.S. Attorney’s inquiry
or involvement, particularly given that the
Commission only audits smaller investments
once every four years.

Additionally, the Commission should pro-
ceed cautiously before implementing rules
which may have an adverse impact on state
revenue, and more importantly may place
broad and unwise restrictions on the ability
of state regulators, securities agencies and
legislatures to police the licensing of and
prosecute fraudulent brokers, dealers, advis-
ers, planners and their agents. In particular,
the definition proposed by the Commission
seeks to limit state registration and licens-
ing requirements to include only those ‘‘in-
vestment adviser representatives’” who pro-
vide advice to clients who are “‘natural per-
sons.” This specifically excludes ‘invest-
ment adviser representatives,”” whose clients
are investment companies, businesses, edu-
cational institutions, charitable institutions
and other entities, but who historically have
been regulated by the states, not the Com-
mission. Indeed, this would preempt even
minimal criteria established by securities
enforcement authorities in virtually all
states which often protects less-sophisti-
cated retail entities, such as small busi-
nesses and charitable institutions. In the
wake of the New Era debacle and other large-
scale scams targeting our non-profit sector, |
urge the Commission not to leave our public
charities easy prey to abusive sales practices
in the investment area.

The Commission’s definition of ‘“place of
business’” limiting state registration and
qualifications to those who have ‘‘regular”
contact with residents of Massachusetts also
is troublesome in light of the telemarketing
and Internet activities by unscrupulous in-
vestment advisers, many of whom prey on
the elderly and less sophisticated investors.
Of questionable legality in our federalist sys-
tem, this limitation on the reach of state
law to protect its own citizens may make it
even more difficult for state prosecutors to
target and punish fraudulent out of state
telemarketers who frequently relocate and
purposefully avoid physical presence in var-
ious states. This proposed federal definition
of “*place of business’ inevitably will cause
confusion and legal challenge given that ju-
risdictional issues raised by Internet activi-
ties remain unresolved. Without a more com-
prehensive definition, this could result in un-
fettered telephone or Internet-directed con-
tact to any Massachusetts residents given
the uncertainties surrounding where a per-
son who sends out a general message on the
Internet is doing business. Courts only now
are beginning to address such questions aris-
ing out of where the computer is located,
where the home page is listed, and where all
or some of the customers or potential cus-
tomers reside.

Finally, in the Commission’s otherwise
prudent efforts to streamline and eliminate
duplicative state/Commission registering
and de-registering within the same year, it
proposes a standard by which new applicants
could avoid state qualification (and registra-
tion) based on a ‘“‘reasonable expectation”
they will exceed $25 million in assets. How-
ever, this standard is subject to manipula-
tion, may be difficult to monitor, may result
in arbitrary enforcement, and may become
vulnerable to abuse by unscrupulous advisers
seeking to avoid state regulation and au-
thority.

Congress attempted to maintain the cor-
rect balance while promoting uniform regu-
lation and more efficient division of respon-
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sibility for regulation between the Federal
and State governments. The Commission
should avoid now setting forth sweeping and
legally unsound federal preemption stand-
ards, that could endanger elderly and other
small dollar investors by adversely impact-
ing state enforcement of state securities
anti-fraud and consumer protection statutes.
In addition, the continued state-level reg-
istration and review of small dollar/regional
securities offerings, investment advisers and
financial planners is essential to consumer
protection.

I urge the Commission to promulgate rules
that will ensure that federal laws continue
to permit states to gather the resources and
retain the authority to effectively and com-
prehensively continue their role in securing
investor protection and market integrity.

Thank you for your consideration.

Sincerely,
SCOTT HARSHBARGER,
Attorney General.

Mr. GILLMOR. Mr. Speaker, will the
gentleman yield to me under his res-
ervation for an explanation?

Mr. MANTON. 1 yield to the gen-
tleman from Ohio.

Mr. GILLMOR. Mr. Speaker, | thank
the gentleman for yielding. As the gen-
tleman has said, this bill does provide
a 90-day extension of the effective date
of title 11l of the National Securities
Markets Improvement Act of 1996. The
reason for the extension, which has
been requested by SEC Chairman Ar-
thur Levitt, is necessary to ensure the
orderly implementation of the provi-
sions of the Investment Advisors Su-
pervision Coordination Act, which is
title 111 of the Improvement Act.

Pursuant to that act, the regulatory
status of over 22,000 investment advi-
sors in the country will change. The
SEC has proposed rules that will guide
the investment advisors as to whether
they are subject to either Federal or
State regulation under the act, as op-
posed to being subject to regulation at
both the Federal and State levels under
the current law.

Chairman Levitt has expressed con-
cerns that the effective date of title IlI,
which is April 9, will not permit ade-
quate time to permit investment advi-
sors to consult with counsel to deter-
mine their regulatory status, and to
submit the necessary forms to the com-
mission to deregister if they are
deemed to be small advisors and there-
fore subject to State, rather than Fed-
eral, regulation.

Lack of sufficient time would cause
these small investment advisors, who
are intended by the act to be regulated
by the States, to be unable to
deregister from the Commission prior
to the effective date. That would result
in the State being preempted from reg-
ulating the very advisors that they are
intended to regulate under the act.

Accordingly, the Chairman has re-
quested this extension in a letter to
the gentleman from Virginia [Mr. BLI-
LEY], the Chairman of the Committee
on Commerce, dated February 12. This
is a responsible request that | strongly
support. | think Congress in the last
session marked a significant achieve-
ment with the passage of the improve-
ment act, which is going to bring
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greater efficiency and effectiveness to
the regulation of U.S. security mar-
kets, including the regulation of in-
vestment advisors, and | would urge
my colleagues to support S. 410.

Mr. MANTON. Mr. Speaker, | with-
draw my reservation of objection.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Ohio?

There was no objection.

The Clerk read the Senate bill, as fol-
lows:

S. 410

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. EXTENSION OF EFFECTIVE DATE.

Section 308(a) of the Investment Advisers
Supervision Coordination Act (110 Stat. 3440)
is amended by striking ‘180" and inserting
42707,

The Senate bill was ordered to be
read a third time, was read the third
time, and passed, and a motion to re-
consider to laid on the table.

GENERAL LEAVE

Mr. GILLMOR. Mr. Speaker, | ask
unanimous consent that all Members
may have 5 legislative days within
which to revise and extend their re-
marks on S. 410.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Ohio?

There was no objection.

THE JOURNAL

The SPEAKER pro tempore. Pursu-
ant to clause 5 of rule 1, the pending
business is the question de novo of the
Speaker’s approval of the Journal.

Pursuant to clause 1, rule I, the Jour-
nal stands approved.

COMMUNICATION FROM THE
CLERK OF THE HOUSE

The SPEAKER pro tempore laid be-
fore the House a communication from
the Clerk of the House of Representa-
tives:

OFFICE OF THE CLERK,
HOUSE OF REPRESENTATIVES,
Washington, DC, March 18, 1997.
Hon. NEWT GINGRICH,
The Speaker, House of Representatives, Wash-
ington, DC.

DEAR MR. SPEAKER: Under Clause 4 of Rule
111 of the Rules of the U.S. House of Rep-
resentatives, in addition to Ms. Julie
Perrier, Assistant Clerk, | herewith des-
ignate Ray Strong, Assistant Clerk, to sign
any and all papers and do all other acts for
me under the name of the Clerk of the House
which he would be authorized to do by virtue
of this designation, except such as are pro-
vided by statute, in case of my temporary
absence or disability.

This designation shall remain in effect for
the 105th Congress or until modified by me.

With warm regards,
ROBIN H. CARLE,
Clerk, House of Representatives.
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